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AQUI LI NO, Judge: As pointed out in the slip opinion 00-7
(Jan. 20, 2000) filed in this case and reported at 24 T __, 86
F. Supp.2d 1308, and in the slip opinion 00-33, 24 CT ___ (Mrch
31, 2000), filed in the related case nunbered 99-11-00716, the

plaintiffs contest not only the Anrended Final Results of Expedited

Sunset Review. Iron Metal Castings FromIndia, 64 Fed.Reg. 37,509
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(July 12, 1999), which were published by the International Trade
Adm ni stration, U S. Departnent of Conmerce ("ITA"), but also the
"sunset review' determ nation of the International Trade Comm ssi on
("I'TC") pursuant to 19 U S.C. 81675(c) (1) (1995) that
revocation of the countervailing duty order on iron netal
castings from India would not be likely to lead to
continuation or recurrence of material injury to an

industry in the United States within a reasonably
foreseeabl e tine.

lron Metal Castings From India; Heavy Iron Construction Castings

From Brazil:; and Iron Construction Castings From Brazil, Canada,

and China, 64 Fed.Reg. 58,442 (Cct. 29, 1999). That determ nation

led the ITAto publish its notice of Revocation of Countervailing

Duty Order: lron Metal Castings From India, 64 Fed.Reg. 61,602

(Nov. 12, 1999).

Plaintiffs' conplaint against the |ITA focuses on the

agency's July 1999 Anended Final Results, supra, averring in one

count that they are not supported by substantial evidence on the
record or otherwi se in accordance with law and in a second count
that the ITA's determ nation of countervailable subsidy rates is
"“erroneous, being significantly understated.” Plaintiffs' notion
for judgnment upon t he agency record, subsequently filed pursuant to
CIT Rule 56.2, specifies the follow ng grounds for its conplaint,
to wit: (a) The Engineering Export Pronotion Council of India

("EEPC') was not entitled to conment on the I TA's Final Results of
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Expedited Sunset Review. Ilron Mtal Castings From India, 64

Fed. Reg. 30, 316 (June 7, 1999), because it had wai ved participation
in the underlying adm nistrative proceeding; (b) to the extent the
donmestic industry [plaintiffs herein] pointedto mnisterial errors
in that review, the EEPC s attenpted reply thereto was untinely;
(c) even if the ITA had been at liberty to take the EEPC s views
into account, the agency could not have concluded fromthe record
devel oped that India' s International Price Reinbursenent Schene
("IPRS") and Cash Conpensatory Support ("CCS") program had been
conpletely discontinued; and (d) the ITA erred in its nmethod of
cal cul ating subsidy rates for prograns countervail ed subsequent to

the original investigation.

A
The | TA conmenced its review of the countervailing-duty
order' at issue in accordance with 19 U. S.C. 8§1675(c) (1995)°% to
det ermi ne whet her revocation of that order would be likely to | ead
to continuation or recurrence of a countervail abl e subsidy. Notice

of Initiation of Five-Year ("Sunset") Reviews, 63 Fed.Reg. 58, 709

' Certain Iron Metal Castings Fromlndi a: Countervailing Duty
Order, 45 Fed.Reg. 68,650 (Cct. 16, 1980).

2The statutory provisions requiring such five-year or "sunset"
reviews of existing antidunping- and countervailing-duty orders
were added to the Tariff Act of 1930 by the Uruguay Round
Agreenents Act, Pub. L. No. 103-465, 108 Stat. 4809 (Dec. 8, 1994)
(" URAA") .

Ref erences hereinafter to those provisions will be as codified
as of the tine of the underlying adm nistrative proceedi ng now at
bar unl ess ot herw se cited.
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(Nov. 2, 1998). The agency received a tinely-filed notice of
intent to participate, as well as a conpl ete substantive response,
on behalf of the Minicipal Castings Fair Trade Council and its
i ndi vi dual nenbers, the plaintiffs now at bar. The EEPC filed a
wai ver on behalf of the Indian exporters subject to the order,

whil e their governnent did not respond to the notice of initiation.

In the absence of any substantive response by a
respondent interested party, the |ITA proceeded with an expedited
review of the order and determ ned that its revocation would be
likely to lead to continuation or recurrence of a countervail able
subsidy, at rates ranging from0.84 to 1.82 percent. See Final
Results, 64 Fed. Reg. at 30, 320. The donestic petitioners comrented

that those Final Results reflected certain mnisterial errors

Specifically, according to them the ITA

failed to include the subsidy rate for . . . IPRS . .

inits final results . . .. The domestic industry, citing
the Sunset Policy Bulletin, stated that the Departnent
normally "will not nmake adjustnents to the net
countervail able subsidy rate for prograns that still
exi st, but were nodified subsequent to the order . . . to
elimnate exports to the United States (or subject
nmer chandi se) fromeligibility." The donestic industry

argued that I ndian foundri es that exported heavy casti ngs
.o to the United States were sinply told not to nake
clainms for | PRS benefits on those castings. Further, the
donmestic industry argued that there has never been any
term nation of the I PRS programoverall, and the program
conti nues today.

64 Fed. Reg. at 37,510. The agency thereupon accepted rebuttal
fromthe EEPC, which
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argued that the donestic industry was incorrect in
stating that the | PRS program continues to exist [and]
asserted that the Departnent has information on the
record of the 1994 admi nistrative review segnent of this
proceedi ng stating that the Indian Mnistry of Conmerce
wi thdrewthe I PRS, effective April 1, 1994. Further, the
EEPC state[d] that this wthdrawal applied to al
exporters and all products.

Id. This caused the petitioners to retort

it

that the EEPC ha[d] waived its right to participate in
this sunset review . . . and the Departnent should,
therefore, reject the EEPC s . . . subm ssion. Further-
nore, the donestic industry state[d] that it knows of no
finding that the I PRS has been term nated, with respect
to all exporters and all products.

The I TA issued its Anrended Final Results, conceding

had conmtted a mnisterial error but explaining that

necessary correction left the net subsidy rate unchanged:

: The Department's decision to consider the |PRS
program term nat ed based upon the fact that the program
had been nodi fied to excl ude exports of heavy castings to
the United States was . . . in error because reliance on
nodi fication as a basis for finding a programconpletely
termnated is inconsistent wth our Sunset Policy
Bul I etin.

However, based on the donestic industry's mnis-
terial allegation and the EEPC s reply, the Departnent
has reexam ned all rel evant i nformati on pertaining to the
term nation of the I PRS program The Departnent | ocated
a subm ssion fromthe Indian Mnistry of Conmerce, dated
April 4, 1994, which denonstrates that the Governnent of
India has fully and conpletely elimnated the |PRS
program (see Novenber 19, 1996 Verification Report . . .,
pl aced on the record of this sunset review on July 2,
1999). Specifically, the Indian Mnistry of Comrerce
states that "it has been decided to withdraw the . .
| PRS[] with effect from 01.4.1994, i.e. benefits under
the scheme woul d be available for eligible engineering
goods exports shippedupto. . . 31.3.1994 only." (I1d.)

Page 5

t hat
t he
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Consi stent with our Sunset Policy Bulletin . . ., this
evi dence of the conplete and total w thdrawal of the I PRS
program is the appropriate basis for the Departnent's
finding that the IPRS program is termnated. The
Departnment's correction of its mnisterial error .
does not change the net subsidy rate reported in the
original final determ nation of this sunset review.

Id. (footnotes omtted). The agency al so disagreed that the EEPC s

comment s shoul d have been disregarded, reporting that its regul a-

tions
provide[] that if a respondent interested party waives
participation in the sunset review. . ., the Departnent
wi |l not accept or consider any unsolicited subm ssions

from that party during the course of the review. The
EEPC s subm ssion, however, was not made during the
course of the sunset review Rather, the EEPC filed a
reply to mnisterial error corments nmade by the donestic
industry after the Departnent had issued its final
determ nation .

Id. (enphasis in original).

(1)
In enacting URAA, Congress has mandated expedited
procedures for five-year, sunset reviews whenever there is no or
i nadequat e response by interested parties to a notice of initiation

by the ITA® In an action such as this, contesting an expedited

% See 19 U.S.C 81675(c)(3). |If donestic interested parties
fail to respond, the agency nust revoke a countervailing-duty order
within 90 days. See id., 81675(c)(3)(A).

If interested parties provide inadequate responses
to a notice of initiation, the [ITA], within 120 days
after the initiation of the review, . . . may issue,

(footnote conti nued)
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determ nation under 19 U. S.C. 81675(c)(3), this court shall holdit
unlawful if it is arbitrary, capricious, an abuse of discretion, or
ot herwi se not in accordance with law. 19 U S. C 81516a(b)(1)(B)-
(ii). See 19 U.S.C. §1516a(a)(1)(D).

The defendant asserts herein that the substantial-
evi dence standard shoul d apply, but the statute and its | egislative
hi story are clear that such standard does not govern an expedited
sunset review. Specifically, URAA anended 19 U S.C. 81516a

to apply the arbitrary and capricious standard of review
. . . Jto] final determ nations by Commerce and the
Comm ssi on under section 751(c)(3). Determ nati ons under
section 751(c)(3) wll be based onlimted informationin
the record resulting from no response or inadequate
response to the notice of initiation. Therefore, such
determ nati ons shoul d not be subject to the substanti al
evi dence standard of review. The substantial evidence
standard wi I | apply to final determ nations under section
752 which are made on the basis of a fully devel oped
record. This is consistent with the |legislative history
of the 1979 [Trade Agreenents] Act establishing two
standards of review for certain antidunpi ng and count er -
vai ling duty determ nations: arbitrary and capricious for
Comm ssion prelimnary negative determ nations of injury
and Comrerce determ nations not toinitiate an investiga-

wi thout further investigation, a final determnation
based on the facts avail able, in accordance with section
1677e of this title.

1d., §1675(c)(3)(B).

In addition to the EEPC s fornmal waiver of participation, the
government of India's failure to respond al so operated as a wai ver
of participation under the agency's regulations. See 19 C F.R
8351.218(d)(2)(iii), (iv) (1998). Upon such waiver in a counter-
vai l i ng-duty sunset review, the ITA will conclude that respondent
interested parties provided inadequate response to the notice of
initiation under the foregoing section 1675(c)(3)(B) and proceed
with an expedited review on the basis of facts available. See id.;
19 CF. R 8351.218(e)(1)(ii)(B),(C (1998).
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tion . . . ; and substantial evidence for determ nati ons
in final investigations and reviews.

H R Rep. No. 103-826, pt. 1, at 57 (1994). ee also S. Rep. No.

103-412, at 47 (1994); Uuguay Round Agreenments Act Statenent of
Adm ni strative Action ("SAA"), reprinted in H R Doc. No. 103-316,
vol. 1, at 880 (1994). The arbitrary-and-capricious standard is

narrow and a court is not to substitute its judgnment for
that of the agency. Nevert hel ess, the agency nust
exam ne the relevant data and articulate a satisfactory
explanation for its action including a "rational connec-
tion between the facts found and the choice nmade." In
revi ewi ng that expl anati on, we nust "consi der whet her the
deci sion was based on a consideration of the relevant
factors and whether there has been a clear error of
j udgnent . "

Motor Vehicle Mr.'s Ass'n v. State Farm Mut. Auto. Ins. Co., 463

U S 29, 43 (1983)(citations omtted). See, e.qg., Anerican Lanb Co.
v. United States, 785 F.2d 994, 1004 (Fed.Cr. 1986); Ranchers-

Cattl enen Action Legal Found. v. United States, 23 T __, _ , 74

F. Supp. 2d 1353, 1368 (1999) (the court mnmust determ ne whet her there

is a "rational basis in fact” for the agency's determ nation).

In determning whether an agency's approach was in

accordance with law, the court follows Chevron U S. A Inc. V.

Natural Res. Def. Council, 467 U S. 837 (1984), which

requires the reviewi ng court to give effect to the intent
of Congress if Congress has directly spoken to the
preci se question at i ssue and Congress's intent is clear.
. . If, however, Congress has not spoken directly to
the issue at bar, the question for the court is whether
t he agency's interpretation of that issue "is based on a
perm ssi bl e construction of the statute.”



Court No. 99-07-00441 Page 9

Hoogovens Staal BV v. United States, 24 CT : 86 F. Supp. 2d

1317, 1324 (2000), quoting Chevron, 467 U S. at 843. See al so

Enercon GibH v. Int'l Trade Commin, 151 F.3d 1376, 1381 (Fed.Cr.

1998), cert. denied, 526 U S. 1130 (1999) (an agency's interpreta-

tion of a statute nmust be reasonable in light of its |anguage,

policies and | egislative history).

(2)

The plaintiffs allege that "Commerce erred because it had
no discretion to accept a reply from the EEPC to the donestic
industry's mnisterial error comments, since the EEPC had wai ved
its participation in the sunset review'. Plaintiffs'" Rule 56.2

Brief, p. 17. The statute provides in relevant part:

(4) Wai ver of participation by certaininterested parties
(A In general

An interested party described in section
1677(9)(A) or (B) of this title nmay elect not to
participate in a review conducted by the [ITA]
under this subsection and to participate only in
the review conducted by the Comm ssion under this
subsecti on.

(B) Effect of waiver

In a review in which an interested party
wai ves its participation pursuant to this para-
graph, the [ITA] shall conclude that revocation of
the order or term nation of the investigation would
be likely to lead to continuation or recurrence of
. . . acountervailable subsidy . . . with respect
to that interested party.
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19 U.S.C. 81675(c). The ITA s regul ations expl ain:

: If a respondent interested party wai ves participa-
tion in a sunset review . . ., the Secretary will not
accept or consider any unsolicited subm ssions fromt hat
party during the course of the review. Wiving partici-
pation in a sunset review will not affect a party's
opportunity to participate inthe sunset revi ewconducted
by the International Trade Conm ssion.

19 C.F. R §351.218(d)(2)(i) (1998).

Be those provisions as they are, with regard to the

correction of mnisterial errors, the statute provides that the I TA
shal | establish procedures for the correction of m niste-
rial errors in final determ nations within a reasonable
time after the determnations are issued under this
section. Such procedures shall ensure opportunity for
interested parties to present their views regardi ng any
such errors. As used in this subsection, the term
"mnisterial error” includes errors in addition, subtrac-
tion, or other arithnmetic function, clerical errors
resulting from inaccurate copying, duplication, or the

i ke, and any ot her type of unintentional error which the
[ TA] considers mnisterial.

19 U S.C. 81675(h). The related procedures established by the
agency provide, anong other things, that a party to the proceeding
may file mnisterial-error coments within specified tine limts
and that any replies thereto nust be filed with the Secretary wth-
in five days after the date on which the comments were filed. 19
C. F.R 8351.224(c),(d) (1998). Wiile replies are "limted to

i ssues raised in such comments”, there is no express requirenment

that they be submtted by or on behalf of a party to the proceed-

i ng.
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It is the defendant's interpretation of these provisions
which the plaintiffs now conplain is erroneous. Specifically at
i ssue i s the agency phrase "during the course of the review'. The
plaintiffs argue that the process of correcting mnisterial errors
is an inherent el ement of the sunset reviewand that the ITAfail ed
tofollowits regul ation by accepting the EEPC s coments after the
wai ver of participation had been received. The defendant counters
t hat the proceedi ng before the agency ended with its publication of

the Final Results and that the EEPC subm ssion was not made "during

the course of the review'.

Nei ther the statute nor the regul ations directly address
the precise i ssue presented herein. Thus, the question before the
court is whether the ITA's interpretation follows from the
| anguage, policies, and | egislative history of the statute. Sunset
review is defined sinply as "a review under section 751(c) of the
Act." 19 C F.R 8351.102(b) (1998). That section of the statute
refers to conpletion of an expedited review only in ternms of the
nunber of days in which the ITA and the ITC nmust issue their
respective final determ nations. See 19 U. S.C. 81675(c)(3)(B)
(c)(5). That is, the statute does not address "the course of the
review'. There is no facial indication that the mnisterial-error
process is included, since it necessarily occurs after publication

of final results.



Court No. 99-07-00441 Page 12

The policy and | egislative history of the provisions at
i ssue support the agency's interpretation. As a part of its
Uruguay- Round commtnents, the United States agreed that a
"“countervailing duty shall remain in force only as long and to the
extent necessary to counteract subsidization which is causing
injury."” Agreenent on Subsi di es and Countervailing Measures, Apri
15, 1994, art. 21.1, reprinted in HR Doc. No. 103-316, vol. 1,
at 1556 (1994). The United States further agreed to provide for
the termnation of countervailing-duty orders after five years,
unless the ITA and the ITC determ ne that revocation would be
likely to lead to continuation or recurrence of subsidization and
material injury. Id., art. 21.3. This policy, anbng others, was
i npl enmented by URAA, supra. Thus, the underlying purpose of a
countervailing-duty sunset reviewis to elimnate those outstanding

orders which are no | onger viable.

A concurrent goal of Congress in providing for expedited
sunset reviews was "to elimnate needless reviews and pronote
adm nistrative efficiency." H R Rep. No. 103-826, pt. 1, at 56.
This aimis effectuated by 19 U S C 81675(c)(3)(B), which, as
not ed above, provides for expedited review if there is inadequate
response to a notice of initiation either by donestic or foreign
interested parties. This is particularly inportant with regard to

the latter interests:
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As a practical matter, in five-year revi ews conduct -
ed by Comrerce regarding the likelihood of continuation
or recurrence of countervail abl e subsidies, an adequate
response to an initial request for information nust
include a response from the foreign governnment in
guestion. The participation of the foreign governnent is
i ndi spensabl e, because only that governnment is in a
position to explain its actions and intentions wth
respect to present and future subsidization. Therefore,
the Adm nistration intends that if the rel evant foreign
government does not respond, Comrerce will proceed in
accordance with section [1675(c)(3)(B)], and will rely on
evi dence provided by the donmestic industry.

H R Doc. No. 103-316, vol. 1, at 880. Thus, where a foreign
government elects not to participate, Congress has placed added
enphasi s on adm ni strative efficiency incountervailing-duty sunset
revi ews, nmaking waiver of participation available in an effort to

"reduce the burden on all parties”. S.Rep. No. 103-412, at 46;
H R Rep. No. 103-826, pt. 1, at 57.

Wiile this language at first glance would appear to
support plaintiffs' position that the I TA shoul d not have accepted
any information fromthe EEPC in view of the waiver, the statute
and its legislative history nust be read as a whole. Cf. Japan
Whaling Ass'n v. Anerican Cetacean Soc'y, 478 U S. 221 (1986)

(while "scattered statenents” supported respondents’ position, the
statute and legislative history as a whole precluded its accept-
ance). The push for efficiency should not erode other inportant
policies expressed inthe statute. In particular, the mnisterial-
error provisions of section 1675 underscore the need for both

accuracy and efficiency, allow ng the agency to anend determ na-
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tions without "expensive litigation that unnecessarily burdens the
court system in order to correct essentially unintended errors.™

Federal - Mogul Corp. v. United States, 16 CI T 975, 981, 809 F. Supp.

105, 111 (1992), quoting H. R Rep. No. 100-40, pt. 1, at 144
(1987). Indeed, "it is axiomatic that fair and accurate determ na-
tions are fundanental to the proper admnistration of our [trade]
| aws[, and] courts have uniformy authorized the correction of any
clerical errors which would affect the accuracy of a determ na-

tion." Koyo Seiko Co. v. United States, 14 CIT 680, 682, 746

F. Supp. 1108, 1110 (1990), and cases cited therein.

The fact that foreign interested parties have waived
participation in a proceeding does not absolve the ITA of its
responsibility to reach an accurate result. In fact, accuracy may
be even nore inportant if the U S. governnent intends to encourage
foreign respondents to consider waiver as a realistic option.
Moreover, allowing a party that has waived participation to reply
to mnisterial-error coments can hardly be expected to derail the
i ntended expedition of a review The correction of mnisteria
errors does not require the agency to begin anew, nor should it

result in unnecessary del ay. See, e.dg., NIN Bearing Corp. V.

United States, 74 F.3d 1204 (Fed.Cir. 1995). Indeed, court-ordered

anmendnent s have been hel d "not destructive of the ITA s ability to

manage its proceedings", e.g., Brother Indus., Ltd. v. United

States, 15 G T 332, 341, 771 F. Supp. 374, 384 (1991), and voluntary
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correction by the agency could elimnate any need for judicial

intrusion.* Notwi thstanding the nature of the contested instant

* The court cannot accept plaintiffs' argunent that the
attenpt to distinguish conments made i n connection with mnisterial
errors from other substantive submissions is "ludicrous" and
"not hing nore than a way for Commerce to shoehorn information into
the record that was not placed on the record in a tinely fashion."

In a sunset review, the ITAis to provide the ITCw th the net
countervail able subsidy that is likely to prevail if an order is
revoked. See 19 U. S.C. 81675a(b)(3). Even in an expedited review
being conducted on the basis of facts available, the ITA
necessarily relies on countervailing duty rates "as applicable,
from prior Departnent determnations". 19 C.F.R 8351.308(f)(1)
(1998). See Policies Regarding the Conduct of Five-year ("Sunset")
Reviews of Antidunping and Countervailing Duty Oders; Policy
Bulletin, 63 Fed.Reg. 18,871, 18,876 (April 16, 1998) (adjustnents
to the subsidy rate fromthe investigation are appropriate where
changes in the program have occurred that are likely to affect the
net countervail able subsidy likely to prevail after revocation).

The I TAduly reviewed its prior determnations inthis matter,
specifically citing changes i n subsi dy prograns over the history of
the order inits Final Results. See 64 Fed.Reg. at 30,319-20 ("As
a result of changes in prograns since the inposition of the .
order, the Departnent has determned that wusing the net
countervail able subsidy rates, as determned in the original
investigation, is no |longer appropriate").

To require the agency to correct a mnisterial error in the
final results of a sunset review w thout re-exam nation of the
specific issue in the determ nations preceding it would indeed be
| udi crous, particularly where relevant informati on may si nply have
been overl ooked given the underlying order's history and the
statutory tine constraints. It has been held, for exanple, that

t hose docunents at the agency which beconme sufficiently
intertwwned with the relevant inquiry are part of the
record, no matter how or when they arrived at the agency.

(footnote conti nued)
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case, mnisterial errors are rarely the source of debate, as they
are "by their nature not errors in judgnment but nerely

i nadvertencies [sic]." NINBearing Corp. v. United States, 74 F. 3d

at 1208. Therefore, the court finds that the m nimal burden on the
parti es and the agency of accepting mnisterial-error replies from
interested parties which wai ved participationin a sunset reviewis
out wei ghed by the interest in fair and accurate determ nations by
the ITA In light of the relevant statutory |anguage, policies,
and legislative history, the court concludes that the agency's
interpretation is in accordance with law and not arbitrary,

capricious, or an abuse of discretion.

* * *

. . [lI]n acase . . . where the agency in its decision
states wi t hout qualification that it has exam ned "the
original investigations . . .," the court nust assune
that all relevant information from those previous
investigations is before the agency for the purpose of
the current decision. . . . As the agency expressly
i ncorporated such information into the proceeding at
i ssue, W thout such information the decision at issue

cannot be revi ewed properly.

Fl oral Trade Council v. United States, 13 CIT 242, 243, 709 F. Supp.
229, 230-31 (1989). . Sanyo Elec. Co. v. United States, 23 CT

., , 86 F.Supp. .2d 1232, 1240-41 (1999) (data from earlier
adn1n|strat|ve revi ew properly excluded from | ater review because
| TA did not "expressly incorporate” it in the record); Mtsuboshi
Belting Ltd. v. United States, 18 CIT 98, 103 (1994) (refu3|ng to
add information froma prior administrative reviewto the record of
a subsequent review because the data were not intertw ned, and
unlike Floral Trade Council, the action did not concern the scope
of the order, in which circunstance "the agency is required to re-
examne the . . . determ nation").
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B
The plaintiffs also argue that the ITA erred in ac-
cepting comments fromthe EEPC because they were not tinely fil ed,

and "the agency had no discretion whatsoever to accept untinely

replies tomnisterial error cooments.” Plaintiffs' Rule 56.2 Reply
Brief, p. 1 (enphasis in original). This court cannot, and

t her ef ore does not, concur.

While, as a general rule, an agency is required to

conply with its own regul ations, e.g., Qummins Engine Co. v. United

States, 23 CT , , 83 F.Supp.2d 1366, 1378 (1999), the

Suprene Court has stated that

"[1]t is always within the discretion of a[n] .

adm nistrative agency to relax or nodify its procedural
rul es adopted for the orderly transaction of business
before it when in a given case the ends of justice

requireit. . . . [Sluch a case is not revi ewabl e except
upon a show ng of substantial prejudice to the conplain-
ing party."”

Anerican Farm Lines v. Black Ball Freight Service, 397 U S. 532,

539 (1970), quoting NLRB v. Mnsanto Chem Co., 205 F.2d 763, 764

(8th Gr. 1953). See Kenmira Fibres Oy v. United States, 61 F.3d

866, 875 (Fed.Cir. 1995). In other words, "not every failure of an
agency to observe timng requirenments voids subsequent agency
action, especially when inportant public rights are at stake." 61

F.3d at 871, citing Brock v. Pierce County, 476 U S. 253, 260

(1986). These principles apply to procedures specifically nmandat ed
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by statute, as well as to those crafted by an agency exerci sing

statutory discretion via regul ati ons:

: [1]n the context of an agency's failure to conply
Wi th statutorily-mandated tim ng directives, the Suprene
Court has rejected the argunent that non- conpliance W th
a timng requirenment renders subsequent agency action
voi dabl e, instead recognizing that "if a statute does not
specify a consequence for nonconpliance . . . , the
federal courts will not in the ordinary course inpose
their own coercive sanction.”

* * *

The argunent rejected by the Suprene Court is even
| ess cogent when . . . the relevant statute does not
provide a timng requirenent, but the requirenent is
found in the adm nistering agency's inplenenting regul a-

tions. . . . The national interest in the regulation of
importation should not fall victimto an oversight by
Conmmer ce .

Id. at 872-73 (citation omtted).

Section 1675(h) of Title 19, U S.C. gives the ITA dis-
cretion to establish procedures for the correction of mnisterial
errors in final determnations "within a reasonable time", and the
agency has accordingly done so. See 19 C. F.R 8351.224 (1998).
Wth regard to replies to ministerial-error coments, the regul a-
tion provides that they "be filed within five days after the date
on which the comments were filed with the Secretary.™ Id.,
8351.224(c)(3). Neither the statute nor the regul ation provides
for the agency's failure to enforce its own deadline for replies.
Nowhere is it suggested that such a circunstance void the fina

results, particularly when the mnisterial-error process i s none-
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thel ess conpleted within a "reasonable tine" after the determ na-
tion issues in accordance with the statutory nandate. Moreover, it
has been recognized that the ITA "normally has the discretion to
accept or reject untinely filed submssions . . .. Commer ce
routinely accepts and rejects [such] subm ssions depending on the

ci rcunst ances of each case." Bowe-Passat v. United States, 17 C T

335, 337 (1993).

In the light of the foregoing principles, the court
cannot remand this case because of the timng of the EEPC subm s-
sion unless the plaintiffs show that they were substantially
prejudi ced by its acceptance. They first assert such prejudice by
expl ai ning that before receiving the EEPC reply

Commerce was prepared to accept plaintiffs' mnis-
terial error allegation . . . and reverse its de-
termnation that the |IPRS program had been term nated.
: But Commerce ultimately reached the opposite
resul t upon considering th[at] . . . subm ssion .
| f Conmerce had not considered the untinmely EEPC submi s-
sion, Commrerce woul d thus have reversed its finding that
t he progranlhad been conpletely term nated and woul d,
i nst ead, not have deducted an anount for the | PRS subsi dy
program from the rates it found. This would have
resulted in a significant 1increase in the net
countervail abl e subsidy rates .

Plaintiffs' Rule 56.2 Reply Brief, pp. 2-3. However, a party is
not

"prejudiced" by a technical defect sinply because that
party will lose its case if the defect is disregarded.
Prejudice, as used in this setting, neans injury to an
interest that the statute, regulation or rule in question
was designed to protect.
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Intercargo Ins. Co. v. United States, 83 F.3d 391, 396 (Fed.Gr.

1996) (citations omtted), cert. denied, 519 U. S. 1108 (1997). The

nmere fact that the I TA m ght have reached a result nore favorable
to the plaintiffs had it refused to consider the EEPC reply does

not anount to substantial prejudice.”

The plaintiffs also assert prejudice in that the ITA s
disregard of its regulations led it to consider "a critical,
conplicated, and highly contested | egal and factual issue wthout
affording plaintiffs any neani ngful opportunity to have their views
on this issue considered as well.” Plaintiffs' Rule 56.2 Reply
Brief, p. 4. They focus not on the approach to mnisterial errors
but on the absence in an expedited review of a prelimnary
determ nation, case and rebuttal briefs, and a hearing. They
further assert that by accepting an untinely reply, the agency
"al l owed the EEPC effectively to retract its waiver w thout giving
the donestic industry the corresponding procedural rights and
benefits it would have had if the EEPC had participated in the

sunset review fromthe outset”. |d. at 6.

> The agency was not precluded fromattenpting to correct its

admtted error based on the donestic industry's comments al one.
Having conceded that it relied on inadequate evidence of
termnation in the Final Results, the ITA could have sought to
correct it by reviewing information pertaining to that issue
already in the record of the proceeding. See supra note 4.
Assumi ng t he agency | ocat ed t he sane docunent ati on presented by the
EEPC, its determ nation m ght have been identical to that now at
bar .
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The court cannot concur inthis argunment. The plaintiffs
t henmsel ves raised the issue of mmnisterial error, but are now
di ssatisfied that the ITA's reaction did not achieve the desired
result. |Indeed, the agency afforded thema greater opportunity to
respond to the EEPC reply than is provided for by the regul ati ons,
which refer only to "coments”. See 19 C.F. R 8351.224(c) (1998).
It accepted rebuttal fromthe plaintiffs, which contended that the
EEPC reply shoul d not have been accepted and that the agency had
made no finding that I PRS was term nated "across the board to al
exporters and all products”™ as the EEPC cl ai ned. Plaintiffs’

Appendi x, tab 8. After the Amended Final Results came forth, the

plaintiffs again filed comrents, which the agency accepted, stress-

ing the same point. See id., tab 9.

It has been held under simlar circunstances that
acceptance of untinely subm ssions by the ITA results in no sub-
stantial prejudice based nerely on the enforcenent of the sane
regulatory tinme limts in other cases, particularly when the party
opposi ng the untinely i nformati on has al so been all owed to respond.

E.g., Taiyuan Heavy Mach. Inport & Export Corp. v. United States,

23CT __, _, Slip Op. 99-103, pp. 8-9 (Cct. 6, 1999). That is,
where the party opposing the timng of the subm ssion of infornma-
tionis not held to a different standard, no prejudice occurs. The
plaintiffs in this case were not held to a different standard

having alleged a mnisterial error and having been given w der

| atitude than the regul ations actually provide.



Court No. 99-07-00441 Page 22

Furthernore, there is no denial of due process where, as
here, the conpl ainants are unable to denonstrate specifically how
their participation was inpaired by the agency's action. See,
e.g., id. at 9. The "prejudice” to which the plaintiffs now
attenpt to point was not a result of the ITA s acceptance of
untimely comments, rather a necessary consequence of the expedited
revi ew process. The prerogative to waive participation rests with
respondent interested parties in a sunset review, and petitioners
can neither force themto participate in a full review nor preclude
their pointing to mnisterial errors after the review ends. The
expedited process in itself does not deny domestic interested
parties their due; it sinply neans that any substantive issues
arising out of the final results, as well as any further disputes
over correction of mnisterial errors, nust and can be resol ved vi a
judicial review. Thus, plaintiffs' alleged inability to have their
views nore fully consi dered before the agency was nerely the result
of the expedition in accordance with the ITA' s regul ati ons rat her
t han any acti onabl e shortconmi ng on the part of the agency. In sum
even if the EEPC reply had been received earlier, the outcone would
presunably have been the same, and the plaintiffs were not

substantially prejudiced by its timng.

C
The plaintiffs argue in the alternative that, evenif the

| TA properly considered the EEPC reply, the agency's concl usion
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that IPRS was termnated |lacks a rational basis in fact. In
essence, they contend that the I TA's failure to consi der the nethod
of term nation and |ikelihood of reinstatenment contravened its own
publ i shed policies for sunset reviews and ignored record evi dence

that the program was never "conpletely and fully" term nated.

(1)

As not ed above, an agency is generally required to conply

withits own regulations. E.g., Kemra Fibres O/ v. United States,

61 F.3d at 871, citing Dodson v. U S. Dep't of the Arny, 988 F.2d
1199, 1204 (Fed.Cir. 1993). Inreviewing an | TA determ nation, the

court
must evaluate [its] validity . . . on the basis of the
reasoni ng presented in the decision itself. An agency
determ nation "cannot be upheld nerely because fi ndings
m ght have been nade and consi derations di scl osed which
would justify its order . . .." Nor nmay "post hoc ra-
tionalizations" of counsel supplenent or supplant the
rati onal e or reasoni ng of the agency.
Hoogovens Staal BV v. United States, 24 C T at , 86 F. Supp.2d
at 1331 (citations onmtted). Wiile the court wll uphold a

decision of less-than-ideal clarity if the agency's path may be

reasonably di scerned, e.g., Colorado Interstate Gas Co. v. FPC, 324

U.S. 581, 595 (1945), it may not conjure a reasoned basis for the

agency's action that Cormerce itself has not given. SECv. Chenery

Corp., 332 U.S. 194, 196-97 (1947). See al so Hoogovens Staal BV v.

United States, 22 CIT __, , 4 F.Supp.2d 1213, 1219 (1998).
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Under URAA, congressional intent clearly is that, if a

forei gn government has elimnated a subsidy program . . .
Commerce wll consider the legal nmethod by which the
government elimnated the program and whet her the govern-
ment is likely to reinstate the program For exanpl e,
prograns elimnated through adm nistrative action nmay be
nore likely to be reinstated than those elim nated through
| egi sl ative action.

H R Doc. No. 103-316, vol. 1, at 888. Recognizing this direction,
the ITA' s published policies also require consideration of the
nmet hod of revocation and | i kelihood of reinstatenment when a subsi dy

is term nated. See Policies Regarding the Conduct of Five-Year

("Sunset") Reviews of Antidunping and Countervailing Duty Orders;

Policy Bulletin, 63 Fed.Reg. 18,871, 18,875, 8lII1l1.A 5 (April 16,

1998). The agency "normally will determne that prograns elim -
nated through adm nistrative action are nore likely to be rein-
stated than those elimnated through |egislative action.” I d.
Furthernore, in calculating the net countervail able subsidy Iikely
to prevail if an agency order is revoked, the ITAwIlIl "normally"
adjust the rate determined in the original investigation "[w here
[it] has conducted an adm nistrative review of the order . . . and
found that a programwas term nated with no residual benefits and

no |ikelihood of reinstatement”. 1d. at 18,876, 8lI11.B.3(a).

(2)
The docunent submtted by the EEPC and | ater | ocated by
the ITAinthe record of its 1994 adnministrative reviewis a letter

fromthe Indian Mnistry of Comrerce to the EEPC stating that "it
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has been decided to withdraw the . . . IPRS[] with effect from
01.4.1994, i.e. benefits under the Scheme woul d be avail able for
el i gi bl e engi neering goods exports shipped up to 31.3.1994 only."
Def endant's Exhibit 1, p. 72. As indicated in the Amended Fi nal

Results, the I TA concluded that this docunent "denonstrates that
the Governnment of India has fully and conpletely elimnated the
| PRS progrant'® apparently adopting the position in the EEPC reply
that the withdrawal "applied to all exporters and all products”.
Wiile the agency did cite the 1996 and 1997 verification reports
fromadm nistrative reviews as evidence that no residual benefits
exi st under IPRS, it provides neither analysis of the nethod of

term nation nor consideration of the |ikelihood of reinstatenent.

The I TAclains that its conclusionis consistent wwthits
Sunset Policy Bulletin, supra, citing 8l11.B.3(a). This court
cannot agree. As the plaintiffs point out, "a pronouncenent from
an I ndi an government adm ni strative agency[] is precisely the type
of governnment action that Congress cauti oned Conmerce agai nst usi ng
as the basis for a finding of termnation.” Plaintiff's Rule 56.2
Reply Brief, p. 8  Mreover, while the docunent presented by the
EEPC was a part of the record of the 1994 adm nistrative review,
t he agency never nmade a formal finding that | PRS was term nated.

Instead, it repeatedly characterized the subsidy program as one

® 64 Fed.Reg. at 37, 510.
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"not used"’. While the defendant correctly states that |egislative

action is "not a mandatory prerequisite before Comerce nmay
concl ude that a programhas been eliminated"® it is mandatory that
the ITA give a reasoned explanation for a departure from its

established norms. E.g., Torrington Co. v. United States, 15 CIT

456, 461, 772 F.Supp. 1284, 1288 (1991). Here, the l|egislative
intent and the agency policy are that an adjustnent be made to the
subsidy rate where a programis termnated with no |ikelihood of
reinstatenment and that those term nated by adm nistrative action
are nore likely to be reinstated than if term nated | egi sl atively.
The I TA has not followed that policy here, and this matter nust be
remanded for consideration of the controlling factors. See, e.qgd.,

Fornmer Enpl oyees of Alcatel Telecomm Cable v. Hernman, 24 T __,

, Slip Op. 00-88, p. 7 (July 27, 2000) (agency decision not
based on a consideration of the relevant factors is arbitrary and

capricious).

7

See, e.g., Certain Iron-Metal Castings From India; Final
Results of Countervailing Duty Administrative Review 62 Fed.Reg.
32,297, 32,299 (June 13, 1997); Certain Iron-Mtal Castings From
India; Final Results and Partial Rescission of Countervailing Duty
Adm ni strative Review, 63 Fed.Reg. 64,050, 64,051 (Nov. 18, 1998).
The |ITA had previously stated that the governnent of India
"officially term nated” I PRSwi th respect to exports of the subject
mer chandi se, but this was apparently the source of the mnisterial
error in the sunset review, as the agency went on to explain that
it had verified that by examning a Mnistry of Commerce circul ar
whi ch stated that "I PRS clains are not to be nade on exports of the
subj ect mnmerchandise to the United States.” Final Results of
Countervailing Duty Admnistrative Review Certain lron-Mta
Castings From India, 56 Fed.Reg. 41,658, 41,662 (Aug. 22, 1991)
(1987 period of review.

8

Def endant' s Menmorandum p. 26 (enphasis in original).
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Counsel for the defendant offer the foll ow ng expl anati on

for the failure to analyze the necessary factors:

In situations in which a programwas initiated by
adm nistrative action and subsequently termnated
adm nistratively, Comrerce has determned that the
programat issue has been elimnated for purposes of its
sunset review cal culations. For exanple, in its sunset
review of live swi ne from Canada, Comrerce expl ai ned:

: The Departnent agrees that the elim -
nation of a programadm nistratively is not as
strong a basis for a finding of term nation as
elimnation through | egislative action. . . .
However, where a program was put in place
adm nistratively, it is reasonable to expect
that the governnent would term nate the pro-
gram in the sanme manner. In these circum
stances, unless there is a basis for concl ud-
ing that the governnment is |likely to reinstate
the program we continue to believe it is
appropriate to treat a program previously
found to be termnated in an adm nistrative
review as term nated for the purpose of sunset
revi ews.

Def endant's Menorandum p. 27 (citations omtted, enphasis in
original). Wile it my be true that the ITA has previously
enpl oyed such reasoning, this fact alone does not absolve its

explaining its rationale in the Anended Final Results at bar.

Bel ated presentation by counsel in court, rather than in the
agency's published decision, is sinply unacceptable post-hoc
rationalization. Mreover, the proffered reasoning is inapposite
here. As noted above, despite the letter on the record of the 1994
review, |IPRS was neither then, nor later, "found to be term nated

in an adm nistrative review' by the |ITA
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(3)

The plaintiffs also allege that there is no rationa
basis for the ITA's conclusion that India's CCS program was
termnated. Unlike IPRS, however, the I TA has found in the course
of an admnistrative review that that program was conpletely

termnated. Certain lron-Mtal Castings Fromlndia: Final Results

of Countervailing Duty Administrative Review, 60 Fed.Reg. 44, 849,

44,851 (Aug. 29, 1995). Wile the court cannot be expected, and
i ndeed has no statutory authority in a sunset review, to reopen the

merits of every determination in the history of a proceeding®, it

° The plaintiffs contrast the consequence of a termnation
finding in an admnistrative review with that of a sunset review,
explaining that the former involves an adjustnment to the subsidy
and cash deposit rates, which can be readjusted in a subsequent
review if the programis reinstated. Plaintiffs' Rule 56.2 Reply
Brief, p. 11. However, according to the plaintiffs, inthe latter
context "there is no way to reinstate the . . . order." 1d.

Whatever the validity of this assessnment, it cannot support
plaintiffs' further claimthat the | egislative history and Sunset
Policy Bulletin inpose "a nore rigorous standard" for evaluating
termnation issues than is required in regular admnistrative
reviews. See id., pp. 13-14. If this were true, section IIl1l.B. 3-
(a) of the Bulletin would be superfl uous because no adm nistrative-
review finding woul d ever be adequate to support the sane finding
in a sunset anal ysis.

The termnation of the CCS program underm nes plaintiffs’
position. See 60 Fed.Reg. at 44,851. 1In the 1990 adm nistrative
review, for exanple, the ITA followed its regular practice, as
reflected in its regulations and explained in Countervailing
Duties; Notice of Proposed Rulemaking and Request for Public
Comments, 54 Fed.Reg. 23,366 (May 31, 1989). Specifically, in
establishing the estimted countervailing-duty cash deposit rate,
t he agency accounted for "programw de changes”, defined in part as
those "inplenmented by an official act, such as the enactnment of a

(footnote conti nued)
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notes that the I TA considered the nmethod of termnation and the
likelihood of reinstatement in that particular admnistrative
review. Despite the Indian governnment's official announcenment's
having referred to both "suspension” and "term nati on" of CCS, the
| TA verified that the program was "altogether term nated by the
Mnistry of Comrerce . . . from3rd July 1991 and there is no pl an
to reinstate it." Plaintiffs' Exhibit 12, tenth page (EEPC
response t o suppl enmental questionnaire in admnistrative reviewfor

1990) .

Hence, with regard to the CCS program herein, the ITA
followed its "normal " practice of adjusting the subsidy likely to
prevail upon revocation to reflect the term nation of that program
with no residual benefits or |ikelihood of reinstatenment. Sunset
Policy Bulletin, 63 Fed.Reg. at 18,876, 8lI1.B.3(a). The court
cannot concur with plaintiffs' position that such an adj ust nent was

arbitrary and capri ci ous.

.o decree". |1d. Moreover, the policy provided that the I TA
woul d not make an adjustnment for the termination of a program
whenever it determnes that "residual benefits continue[] to be
bestowed". 1d. at 23, 378.

The agency verified that CCS was term nated, with no plan of
reinstatenent, "by an official government announcenent” and found
"no evi dence of any application for or recei pt of residual benefits
under the CCS program"” 60 Fed. Reg. at 44,851. W +thout reopening
the nerits of that determnation, it is obvious that the findings
are based on considerations al nost identical to those required by
the Sunset Policy Bulletin.
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(4)
The plaintiffs argue that, even if the evidence concern-
ing I PRS and CCS was properly considered, and tended to support the
| TA' s approach

the |aw mandates verification of any such evidence
bef ore Commrerce can revoke the subject order. Section
782(i) of the statute states that "[t]he administering
authority shall verify all information relied upon |n
making . . . a revocation under section 751(d) . . .
19 U.S. C. 81677n(i)(2) (enphasis added). The revocat i ons
enconpassed by section 751(d) of the statute include
revocations in five-year (sunset) reviews. 19 U S. C
81675(d) (2). Accordingly, the statute nandates that
verification be conducted prior to revoking an order in
a sunset review,

Commer ce has adopt ed newregul ati ons addressing this
statutory requirenment. Section 351.307(b) . . . echoes
the mandate of the statute, stating "the Secretary wl|
verify factual information upon which the Secretary
relies in . . . [a] revocation under section 751(d) of
the Act." 19 CF.R 8351.307(b)(iii). The plain
| anguage of the statute and this regulatory provision,
therefore, require a verification of any factual infornma-
tion on which the Secretary intends torely inissuing a
revocati on.

Plaintiffs' Rule 56.2 Brief, p. 35. The defendant disagrees,
explaining that it

has reasonably interpreted the statutory verification
requi renents for sunset reviews to apply when Commer ce,
itself, determ nes that an order shoul d be revoked based
upon a determ nation that revocati on woul d not be |ikely
tolead to a continuation or recurrence of (in this case)
a countervail abl e subsidy. The pertinent part of the
Sunset Requlations is clear on this point:

Verification.-(i) In general. The Departnent
will verify factual information relied upon in
making its final determ nation normally only
in a full sunset review. . . and only where
needed. The Departnent will conduct verifica-
tion normally only if, in its prelimnary
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results, the Departnent detern nes that revo-
cation of the order . . . is not likely to
lead to a continuation or recurrence of a
count ervai | abl e subsi dy or dunpi ng .

19 CF. R 8351.218(f)(2)(i) (enphasis added). I n ot her
words, if Commerce determ nes during a sunset review that
revocation is warranted, it will conduct a verification

In this case, Comrerce made no [such] determ nation
Therefore, no verification was required.

Def endant' s Menorandum p. 33.

At first blush, the statute appears to require verifica-
tion whenever the |ITA revokes an order after a sunset review
However, a cl oser exam nation reveals that the | anguage is in fact
uncl ear and that the practical effect of plaintiffs' interpretation
is at odds with the intent of URAA. Specifically at issue is the
meani ng of the phrase "making a revocation". This could either
i nclude any revocation carried out by the agency, or only those
where the I TAdirectly contributes by naking a negative determ na-
tion on the likelihood of continuation or recurrence of subsidiza-
tion. As the defendant points out, plaintiffs' position would
require the agency

to conduct a verification in every sunset revi ew because
it has no ability to anticipate those instances in which
t he Conmi ssion will nake a negative injury determ nation
so that the particular order nust subsequently be
revoked. Yet, it is clear from the statutory and
regul atory provisions that it was not intended to require
Commerce to conduct a verification in every sunset
revi ew. In fact, such a requirenent would place and
[ sic] enornmous burden on Comrerce in terns of the tineg,
personnel, and financial resources that woul d be needed
for such an undertaking. |In addition, respondents would
be subject to simlar burdens preparing for and partici -
pating in such verifications. This result runs counter
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to the option Congress expressly nade available to

respondents permtting themto waive their participation

in Comrerce's sunset reviews. In enacting this provi-

sion, Congress observed that it had "nmade this option

available in an effort to reduce the burden on all

parties.” Plaintiffs' interpretation, which would | ead

to automatic verifications in all sunset reviews, would

conpletely thwart this option
Id. at 33-34 (citations omtted). The court agrees that the inpact
of plaintiffs' interpretation would run counter to the statutory
intent as expressed in the legislative history and discussed in
part A supra. The ITA has reasonably interpreted the statutory
requirenent to nean that verification is not required in an
expedited sunset review where it nade no determ nation that
subsidi zation was likely to continue if its underlying order were

r evoked.

Mor eover, even if verification were generally necessary
in expedited sunset reviews that resulted in revocation of an
order, the particular type of information at issue in this case
appears to be excepted from such a requirenment by the statutory
provi si ons governi ng deterni nati ons on the basis of facts avail abl e
and the associated |l egislative history. As previously discussed,
19 U.S.C. 81675(c)(3)(B) provides that, where interested parties
provi de i nadequat e response to a notice of initiation, the I TA may
issue a final determnation in accordance with 19 U S. C 81677e,
relying on the "facts otherw se avail able". Those facts may

i ncl ude secondary information such as that "derived from. . . any



Court No. 99-07-00441 Page 33

previ ous review under [19 U.S.C. 8]1675".' The ITA s concl usions
regarding the termnation of IPRS and CCS were derived from
previ ous adm ni strative reviews under 19 U. S.C. 81675(a). Section

1677e further provides:

(c) Corroboration of secondary information

Wen the [ITA] . . . relies on secondary infornma-
tion rather than on informati on obtained in the course of
an investigation or review, the [ITA] . . . shall, to the

extent practicable, corroborate that information from
i ndependent sources that are reasonably at their dis-
posal .

The legislative history explains how this provision applies, for

exanple, in a sunset review

The Adm nistration does not intend that the corrob-
oration requirenment will apply when information from a
prior determnation is being used to establish the facts
concerning the period that was the subject of that prior

det erm nat i on. In such cases, the information is not
bei ng used "rather than" facts obtained in the course of
the current . . . review. This situation nmay arise, for

exanpl e, when a prior determ nation is used for eval uat-

1019 U S. C. 81677e(b)(3). The types of secondary infornmation
that may be relied upon are enunerated in the statutory provision
governing i nferences adverse to an interested party which failed to
cooperate by not acting to the best of its ability to conply with
a request for information fromthe ITA or the ITC. However, the
court sees no reason to assume that secondary information cannot
also be used as facts otherwise available where no adverse
inference is called for.

Presumably, no adverse inference was drawn in this case
because the EEPC wai ver was voluntary, which reduced the burden on
all parties involved herein. See EEPC Waiver of Participation
Plaintiffs' Exhibit 4, pp. 1-2 ("The reason for this waiver is that
the [ITA] has just concluded a review of the order . . . and is
about to commence another. Accordingly, [it] has considerable
amounts of data, and will soon have nore, on the current status of
t he I ndian castings exporters").
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ing the likelihood of future injury if an order is
revoked . . . in . . . a five-year review under [19
U S.C 81675(c)].
H R Doc. No. 103-316, vol. 1, at 870. Using information from a
prior review to determ ne whether revocation is likely to lead to

continuation or recurrence of a countervailable subsidy clearly

falls within this reasoning.

D
The plaintiffs also all ege that the | TA' s net hodol ogy for
calculating the net countervailable subsidy violates the statute
and is irrational. Specifically, they assert that the | egislation
is "conplete and clear"” and that the agency
did not followthe Sunset Policy Bulletin's instructions
nor the SAA or House Report's guidelines. The Sunset
Policy Bulletin first provides that Comerce wll

"normal | y" select the rate fromthe original investiga-
tion, but then identifies seven situations that nmay

justify deviation from the original rate. Al t hough
Commerce adjusted the rate fromthe original investiga-
tion based on two of the . . . seven adjustnents, the

agency i nexplicably ignored a third, equally applicable,
adj ustment that provides that it may select a different
rate when the subsidy rate has increased in a subsequent
adm ni strative review

Plaintiffs' Rule 56.2 Reply Brief, p. 18 (citations omtted).
Furthernore, they contend that the

i ndi vi dual programrates, individual conpany rates, and
"all others" rates selected by the agency in this sunset
revieware |ower than rates found in nore recent adm ni s-
trative reviews. Thus, by relying on the initial, |ower
rates, Conmerce predicted that revocation of the order
woul d result in a reduction of countervail abl e benefits.
Stated differently, the sunset results inply that re-
vocation of the order would cause foreign governnents



Court No. 99-07-00441 Page 35

to reduce the anobunt of subsidies provided to exporters.
Sinply put, this result nmakes no sense.

Id. at 19 (enphasis in original).

The statute requires that the ITAinformthe ITC of "the
net countervail able subsidy that is likely to prevail if the order
is revoked or the suspended investigation is termnated." 19
U S.C. 81675a(b)(3). Moreover, the ITA "shall normally choose" a
rate that was determ ned either in the original investigation or an
adm nistrative review of the particular program 1 d. The
| egi sl ative history explains further:

: The Adm nistration intends that Conmerce normally
will select the rate from the investigation, because

that is the only calculated rate that reflects the
behavi or of exporters and forei gn governments without the

discipline of an order . . . in place. In certain
i nstances, a nore recently calculated rate may be nore
appropri at e. For example, if dunping margins have

declined over the |ife of an order and inports have
remai ned steady or increased, Conmerce may concl ude t hat
exporters are likely to continue dunping at the | ower
rates found in a nore recent review

H R Doc. No. 103-316, vol. 1, at 890-91. See also H R Rep. No.

103-826, pt. 1, at 64. The Sunset Policy Bulletin el aborates on
the circunstances under which the agency nay adjust the net
countervail abl e subsidy. Specifically at issue is sectionlll.B.3,
whi ch states in relevant part that

section 752(b)(1)(B) of the Act provides that the [ITA]
wi |l consider whether any change in the program which
gave rise to the net countervail abl e subsi dy determ na-
tion . . . has occurred that is likely to affect the net
countervail abl e subsidy. Consequently, although the SAA

and the House Report . . . provide that the



Court No. 99-07-00441 Page 36

[agency] normally will select a rate fromthe investi-
gation, this rate may not be the nost appropriate if,
for exanple, the rate was derived . . . from subsidy

progranms which were found in subsequent reviews to be
term nated, there has been a program w de change, or
the rate ignores a program found to be countervail able
in a subsequent administrative review

Therefore, the [ITA] may make adjustnments to the

net countervailable subsidy . . . including, but not
limted, to the foll ow ng:

* * *

(d) Where the [I TA] has conducted an adm ni strative
review of the order . . . and determ ned to increase the
net countervail abl e subsidy rate for any reason, i ncl ud-
ing as a result of the application of best information
avai |l abl e or facts avail abl e, the [agency] may adjust the
net countervailable subsidy rate determned in the
original investigation to reflect the increase in the
rate.

It is clear fromthese provisions that, as a general rule
in sunset reviews, Congress intended that the rate from the
original ITA investigation be referred to the ITC as the net
countervail abl e subsidy |ikely to prevail upon revocation since it
woul d nost accurately reflect how exporters would behave in the
absence of an order. The agency did precisely that in eval uating
the prograns in this matter. Nonethel ess, Congress al so granted
the ITA discretion to adjust the subsidy whenever it determ nes
that a nore recently cal cul ated rate woul d be nore appropriate. 1In
reviewng the rates chosen, the court is cognizant of this
di scretion to decide when an adjustnent would aid in reaching a
nore accurate determ nation of the net countervailable subsidy

likely to prevail. See H R Doc. No. 103-316, vol. 1, at 890 (a
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nore-recently-calculated rate "may" be nore appropriate); Sunset
Policy Bulletin, 63 Fed.Reg. at 18,876, 8lI11.B.3 (the ITA "my"
make adjustnents to the net countervail able subsidy, "including,
but not limted to", adjusting the rate fromthe original investi-
gation to reflect any increase froma nore recent admnistrative
review). Mreover, the court notes that the word "may" suggests

even wi der discretion than other provisions which state that the

agency "normally will" or "normally will not" change the rate in a
given situation. Conpare id. withid. at 18,875-96, 88 |I1.A 1-5,
[11.B.1-2, 111.C.1-2. In any event, the court cannot agree with

plaintiffs’ assertion that the ITA's failure to nmake the desired

adj ustnment violated the statute.

While the I TA's discretion is not unfettered, this court
does not find that the agency's unw llingness to adjust the net
subsidy to reflect nore recent administrative reviews was arbi-
trary, capricious, or an abuse of discretion. The |ITA has
interpreted section I11.B.3(d) of the Sunset Policy Bulletin nore
narrowly than its |anguage suggests, exercising discretion not

where the subsidy has been increased "for any reason"” but rather
where there has been "a consi stent pattern of increased usage" over

the life of the order. See, e.qg., Final Results of Full Sunset

Revi ew. I ndustrial Phosphoric Acid Fromlsrael, 65 Fed. Reg. 6, 163,

6, 164- 65 (Feb. 8, 2000).
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The record does not reflect such a consistent pattern
with regard to the prograns at issue herein. |In their brief, the
plaintiffs present conprehensive charts illustrating the subsidy
rates found for each exporter and program based on the agency’s
final determnations over tinme. Wiile there has naturally been
sonme variance in the rates, including increases, there has been no
"consistent pattern of increased usage" for any of the prograns
that were included in the net countervail able subsidy reported to
the 1TC For exanple, the ITA first countervailed a program
descri bed as an "Exenption of Export Credit Fromlnterest Taxes" in

the 1993 period of review. See Certain lIron-Metal Castings From

I ndia: Final Results of Countervailing Duty Adm ni strative Revi ew,

61 Fed. Reg. 64,676, 64,677 (Dec. 6, 1996). The final results of
that review included a rate of zero for two individual conpanies
and a programrate of 0.06 percent. 1d. While the rates for sone
conpanies did increase over the two subsequent admnistrative
reviews, other exporters saw their rates return to 0.06, or even

drop from 0.06 to zero. See Certain lron-Metal Castings From

I ndia; Final Results and Partial Rescission of Countervailing Duty

Adm ni strative Review, 63 Fed.Reg. 64,050, 64,051 (Nov. 18, 1998);

Certain Iron-Metal Castings Fromlndia; Final Results of Counter-

vailing Duty Administrative Review, 62 Fed.Reg. 32,297, 32,298

(June 13, 1997). O her prograns, such as "Preferential Post-

Shi prent Export Fi nancing”, experienced even nore fluctuation, with
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rates for nost exporters rising and falling several tinmes over the
life of the order before settling at or near zero in the nore

recent reviews. See, e.g., Certain Iron-Mtal Castings Fromlndi a:

Notice of Prelimnary Results of Countervailing Duty Adm ni strative

Revi ew, 60 Fed. Reg. 4,591, 4,593-94 (Jan. 24, 1995); 61 Fed. Reg. at
64, 677; 62 Fed. Reg. at 32,298; 63 Fed. Reg. at 64,050-51. 1In short,
the record evidence does not reveal a consistent pattern of
i ncreasi ng countervail able benefits over the life of the order.™
And finding a rational connection between the facts found and the
choi ces made in the agency's nethodol ogy for determ ning the net
countervail abl e subsidy, the court cannot conclude that remand is

necessary for reconsideration of this issue.
|1

In the light of the foregoing, the court concludes that
plaintiffs' notion for judgnent upon the agency record nust be, and
it hereby is, granted to the extent of remand to the defendant for
reconsi deration of the subtraction of IPRS fromthe net counter-
vai |l abl e subsidy w thout having considered the nethod of that
programis alleged termnation or the likelihood of its reinstate-

ment in the absence of any prior adm nistrative determ nation of

1 The court notes that, upon reconsideration of the |IPRS
program the agency nay cone to conclude that there is insufficient
evi dence of term nation to support its previous subtraction of | PRS
fromthe net subsidy rate. |If the I TA determ nes that |IPRS shoul d
continue to be counted, it should also determ ne whether any
adj ustments are thereby warranted.
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that issue. In all other respects, plaintiffs' notion nust be, and

it hereby is, denied®.

The defendant may have 45 days for such reconsideration
in accordance with this opinion and to report the results thereof
to the court, whereupon the plaintiffs nmay comment thereon within
15 days.

So order ed.

Deci ded: New Yor k, New York
April 2, 2001

Judge

2 Plaintiffs' acconpanying notion for oral argunent is also
her eby deni ed, given the quality of the witten subm ssions on both
si des.



